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Attached is a Class Determination I have issued concerning the 
status of potentially confidential business information contained in 
NPDES permit and NPDES permit applications. I have concluded that 
section 402(j) of the FWPCA requires that NPDES permits and permit 
application be mode public notwithstanding the fact that some of the 
information contained in them would otherwise be treated as confi- 
dential. 

The Class Determination will be used by this office and the 
Regional Counsels in making final confidentiality determinations 

under the regulations in 40 CFR Part 2, Subpart B. Any request for 
confidentiality of information in a permit application or permit would 
be denied citing the Class Determination. The applicant would be 
given 10 days notice prior to disclosure in which to seek a judicial 
remedy. At the end of the 10-day notice period the information would 
be made available to the public. 

An important part of implementing this Class Determination is to 
inform the various EPA regions end State agencies of the decision, I 
hove informed the Regional Counsels of the Class Determination and of 
the way in which it la to be implemented. You will need to inform 
your counterpart office in the Regions and the S totes. 
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I think it is also important that this be reflected in the NPDES 
regulations, in the application forms, and in any informational 
materials used by EPA to explain the NPDES program, 

From what I have been able to determine, this decision may be a 
change from past practice in the treatment of information in NPDES 
permit applications. I believe that in the past section 402(J) was 
overlooked, and most offices treated information in NPDES permit 
applications the same as section 308 information, Accordingly, it will 
take time to bring everybody up to speed on this change 

If you have questions about how your office should implement the 
Class Determinations or other related maters, contact James Nelson at 
753-0794. 

Attachment 



CUBS DETERXINATION l-78 

cMFIDENTULITY OF INFORMATION IN HATIONAL POLLU'EION DISCHARGE 
ELIMINATSON SYSTEH PEBETS AND PERMIT APPLICATIONS UKDER SECTIOX 
402(j) OF TEE FEDEBAL WATER POLLUTION CONTROL ACT 

Under &be Foderol Water Pollution Control Act (PUPCA), u amended 

(33 U.S.C. 466 et seq.), the Envirowontol Protection Agency (EPA) 

or counterport State ogonCI~ lsauo Notlonol Pollution Discharge 

Elbinotion System (NPDES) pond&m to IndivihueX sources of voter 

pollution. This progrom is l dminiaterad primarily ia EPA's Regional 

offices. Those offlcu have uked for o Class De tordnotion concorn- 

$ng the confldeutiality of infomtion contotred in BPDES pen&s and 

permit. l ppllcatlons in light of sectfou 402(j) of tbo FWPCA. Under 

40 CFR 2.207, I have authority to lerue Class Dotom&o tioru concorniq 

the coafidout%ality of clasaos of information obtaimd by EPA, 

Iu tbe case of Anfoxmation contained in NPDES permit applications 

and NPDES permits, I have found: 

1. EPA possusu and will continue to acquire lnformution irr 

m&s peta 8ad petit l pplic8tlon8. 

2. The informotson contobod h EPDES permit8 end porEa opplko- 

tiow %s of the oama cbuoctor. It ia proper to &rut oll of the 

hformatioa u in the same clus. 

3. A Cl-s Determination would serve a useful purpose in clotifying 

the status of potentially confidential information contained in XPDES 

permits end permit applications as restricted by soctioa 402u) of FUPCA, 
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.I have doforminod &hot hfomation contairrrd in NPDES pordto 

md NPDES pamit appUc8tioas is not -titled to confidontiol treot- 

ment bocauso soctioo 402(j) of tbo PUPCA mandatu cKsc.losuro of th%s 

information to the public notvlthatmding the fact that It might be 

tt8do secrets or coworcio.l or finrncirl lnfowtiou, 

Section 402(j) of WFCA stotu “[a] copy of each porplft oppUco- 

tion end l och petit issued under this section shaIX be ovoiloble to 

the public. Such pormtt oppIlcoti0n or p8roit, or portion thereof, 

ohall further bo l vdlablo upon roquast for the purpose of reproduction.” 

ThSs laa8uage Is difforont from that in section 308 of tbo FWCA. 

Soctloo 308 %a the buic information gerberi- #rthorAty of the FWPCA, 

Parogroph (b) of section 308 strtu “[o]ny records, sports, or infor- 

madon obtriood under th&s sect&on... shall be ovoiloblo to the public, 

except upon l sbowlng l otiofoctorp to the Admldstrotor by any person 

&bet records, reports . or informatiou, or particular port thuoof (other 

than offluent dots), to vhlch the Addnistrator has access under th5o 

oection, if made public would divulge methods or procoooos oatitlod to 

protection u tada secrets of such person, the AdmlaSotrotor l hell 

coasidu such record, report, or bformtion, or pardanlar portSon 

thereof comfiduMal in occordonco with ths purpooaa of section 1903 of 

title 18 of the United Stotu Cede. . . .” 

The lnwnaistency botveon the language of section 402(j) mad &hot 

of section 308 vu brought to tbo l ttont%ou of the Rouse CmmSttoo on 

Public Works in l latter doted December 13, 1971, from UilUsm Ruckolshuu. 

Administr8tor of EPA. Congress chose to treat the Xnformatlon covered 
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by section 402(j) differeutly from the informatioo obtained under 

sectioo 308. In ail versions of the bil.l that be- the 1972 

mdmeats to FUPCA, the sme bssic spproakh of reqoiriag pub- 

disclosure of NPDEs permits sad permit 8pplicaticms ws folhmd, 

The only amendments to section 402 0) were to eIim%aste a specific 

enumerstfon of the offices in which copiea would hmm co be kept. 

In Sumts Report 92-414, October 28, 1971, at page 72, the Serrate 

Comittee on Public Worka made the followlng comments: 

Aa rrsentlal element in my control program involving the 

nation’s watera is public p8rtlclpatlon. The publfc 

must hsve 8 genulue opportunity to speak on the %ssw 

of protection of Its waters. The Committee has themfore 

established requirewuts to provide opportunity for pubU.c 

hearing by the Federal Government, or if State partidpa- 

tlon 5s approved by the Adminlutrator, the State, ard other 

provisiona to make svailsble to the public alI rslevrnt 

informationsurrotamdlngadischarge source and the contrd 

requirements pIaced on it. Thh includes the deposit of 

any petit, mud the codltiwr thereto, Ln 8 place of re8dy 

public accees. The scrutiny of the public and the exercise 

of authority uader this section is extremely important to 

inruring expeditious 3mplementetlon of the authority and a 

high level of performance by all 1cvcXr of government and 

discharge sources. 



4 

It is char from the lawusge of sectfan 402(j) mad the 

le@s&tive history of that provision that Congress f&ended section 

402(j) to be a disclosure mad8t8 in contrast to the basic approcrch 

of section 308 which provides protection for trade secret bfomstioa. 

Accord%a@y , @PA 2s required to mske public #pD&S parrits md HPDES 

petit applfcations. 

The NPDES psmlt application is a standard fow specified by EPA, 

It ssks the spplicsat to supply certain specific $nformati~a. fa 

some cases, there is InsufficIent space for the mpplicmt to supply 

all of the requested lnfomtlon. In those csses the applicant rttscbu 

sddbional sheets tith the further iufomustion. For purposes of section 

402(j), the NPDES permit spplfcation required to be mada public Is tba 

sppllcstion form itself and sny attachments that 8re used to supply 

informitlon requuted by the spplicstion form. Any hfoxmation 

obtslned by EPA that gou beyond that uked for 2.u the application, 

uhethei subudtted by the applicsnt or obtained by EPA under authority 

such u 40 CFR 125.13, Is not considered part of the permit application 

u contemplstsd by aaction 402(j). This sddltlonaI information will 

be trutsd io l cordsnce with the procedures of 40 CPB 2.302. 

If aa appliesat has cls%med as confidential my %aformtAou 

contaiaed .irr the NPDES pexmit sppllcstion or the NPDES pemdt, confi- 

dential tre8tment will be denied in accordance v&t&m this Detsrmlnatian 

and notice given to the applicant in accordance tith 40 CFR 2,205(f). 

Jo&&. ‘8cnas tein Date 
General Counsel (A-130) 




